JUST ASK JJR

5/2022

CONFLICT OF CONDITIONS

Recently in a case the sale agreement contained a poorly worded suspensive
condition that the purchaser must obtain bond approval within 30 days after
fulfilment of another condition giving the purchaser the prerogative on her own
account, to evict unlawful occupants from the property and once sole beneficial
occupation can be enjoyed, the 30 days for bond approval shall commence.
The disaster came that the purchase price was set and ittook nearly 5 years for
the evictions to be completed... The seller wanted out but the court stuck to the
bare meaning of the agreement - the 30 days only commenced once sole
occupation was given, and that happened in time. The court held that transfer
should be effected.

It is imperative that when clauses read together with other ones is drafted in an
agreement, the parties should be vigilant and direct in what the purpose thereof
is — this will lay down the foundation of their agreement.

Consult a conveyancer if you are unsure how to word your client's needs in
an agreement.

Offerman v Swanepoel-Case No 6477/|BP A
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JUST ASK JJR

CONVERTING YOUR GARAGE INTO A (8/2022)
LIVING SPACE: SPLUMA - PART Il

The Spatial Planning and Land Use Management Act (SPLUMA) is a piece of
national legislation dealing with town planning, land use and development. It
provides that all local authorities may promulgate their own SPLUMA by-laws.
To this effect, the City of Tshwane promulgated their Land Use Management by-
law which came into operation in March 2016. The by-laws ensure that all the
municipality's town planning scheme is applied uniformly throughout its
jurisdiction.

In Tshwane , a SPLUMA certificate is required whenever a new land
development or sectional title scheme stands to be registered. The purpose of
this certificate is to ensure that the property's zoning corresponds with the land
use and that all the buildings are in accordance with approved building plans.
Unfortunately, a SPLUMA certificate is also required when an extension of a
unit is contemplated, since new sectional plans must be registered.

When selling a property in Mpumalanga, a SPLUMA certificate must be lodged
for all transfers. Complying with the SPLUMA requirements can be a costly
and time-consuming burden on sellers and should commence as soon as
reasonably possible to combat transfer delays.

. - JJIRInc.
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JUST ASK JJR

CONVERTING YOUR GARAGE TO A  (6/2022)
LIVING SPACE - PART 1

Section 13(1)(g) of the Sectional Title Schemes Management Act (STSMA) and the
rules prescribed (PMR 30(f)) therein place a duty on an owner in a sectional
scheme to only use their unit for its intended purpose as indicated on the
sectional plan or as implied by the construction and layout of the building.

Where an owner wants to convert his garage into a residential area for instance,
they require the consent of all owners inthe scheme, by way of a unanimous
resolution ((S10(2)(a) STSMA), since such achange may have anegative effect
on the other owners in the scheme.

InMineurv Baydunes Body Corporate and Others, the High Court considered a
matter where garages were converted to living areas, without the necessary
resolution. The court noted that the changes severely impacted the residents, as
the spaces allocated for parking was no longer used as such. This required
residents to park elsewhere, usually on the common property.

The court confirmed that a unanimous resolution was required and since itwas
not obtained, permission to convert the garages

was not granted. A
JJRInc.
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JUST ASK JJR

CONVERTING YOUR GARAGE INTOA (7/2022)
LIVING SPACE - PART Il

Once an owner in a sectional title scheme has received permission from the
body corporate to convert their garage into a living space, it is important that the
correct procedures be followed throughout the process. If any extension or
addition is planned, Section 24 of the Sectional Titles Act must be adhered to.

Section 24 requires that the owner receive municipal approval for any
extensions or amendments . After the new building plans have been approved,
amended sectional plans, which indicate the new participation quota of the units
in the scheme, must be prepared and approved by the Surveyor-General. Finally,
a certificate in terms of Section 53 of the Spatial Planning and Land Use
Management Act (SPLUMA) must also be obtained, which certifies that the
property complies with town planning and land use provisions applicable in the
municipal area.

The above documents must be lodged in the deeds office together with an
application for the extension of the unit in order to reflect the updated size of the

unit.
A JJRInc.
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JUST ASK JJR

(10/2022)
REGISTERING PROPERTY IN THE NAME
OF A MINOR - PART Ii

Where a parent or guardian financially assists a child to obtain a property, certain tax
implications must be keptin mind.

When a parent donates a property or donates the purchase price, donations tax of
20% will be payable on the value of the donation by the donor (i.e. parent). Donations
tax is payable at the end of the month following the month in which the donation was
made and is not part of a person's normal tax returns. A person can donate RIOO 000,00
per year without paying donations tax. If the value of the donation exceeds RIOO
000,00 donations tax will be payable on the balance.

If the property value exceeds RI million, transfer duty will also be payable on the
transaction. SARS may also raise an assessment against the donor or the donee at any
time, if they suspect that the full donations tax was not paid.

If the property is purchased with funds that the child inherited, donations tax will not
be applicable. The transaction may still be subject to the payment of transfer duty.

A JIRInc.
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JUST ASK JJR ...

DOCUMENTS SIGNED ABROAD -PART 1

When clients are living or working abroad, it is not always possible to sign
transfer and bond documents within South African borders. Rule 63 of the
High Court Rules and The Hague Convention (5 October 1961) provides a
mechanism for documents signed outside of RSA to be authenticated.
Authentication inthis context merely means that the signature of the
person signing the document has been verified.

The Hague Convention process can only be applied where both
countries are members of the Hague Convention. RSA and 89 other
countries are member states. When signing in a Convention country, the
person assisting the clients with signature must affix an Apostille
certificate to the signed documents . The Apostille must be in the
prescribed format and contain the signature and seal of the
authenticating authority of the country that itwas signed in. An Apostille is
usually issued by a notary or a court official.

Rule 63 of the High Court Rules is discussed in Part Il

; " . JJRInc.
#justaskjjr WwWw.jjrinc. co.za ORNEYS

PASSIONATE ABOUT LAW l PASSIONATE ABOUT PEOPLE



JUST ASK JJR

(19/2022)
DOCUMENTS SIGNED ABROAD - PART 2

When aclient is situated in a country that is not a Convention member, Rule 63 of the
High Court rules must be followed when signing transfer or bond documents abroad.
The signature of the person signing must be properly authenticated before the
documents signed will be accepted in RSA.

If the documents are signed in a country which is not a Hague Convention member
state, the person authenticating the documents must affix a certificate of authentication
to the documents and the certificate must be issued by one of the following:

The head of the South African diplomatic or consular mission; or
A person in the administrative or professional division of the public service serving
in a South African diplomatic, consular or trade office abroad; or

*  Any Government authority of such country charged with the authentication of
documents under the law of such country; or

*  The consul-general; consul; vice-consul or consular agent of the United Kingdom.

If the client is signing in England, Ireland, Eswatini, Lesotho or Zimbabwe, the
documents may be authenticated by a notary public. Inthat case, itwon't be necessary
for a certificate of authentication to be issued. The notary public must merely affix their

seal of office to the documents. A
JIRInc
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JUST ASK JJR

ELECTRICAL COMPLIANCE AND (12/2022)
ACCREDITATION CERTIFICATES

Where a property is being sold, the seller is responsible to deliver to the
purchaser a valid Certificate of Compliance (CoC), which is not older than 2
years. In July 2020 the wiring code (SANS 10142-1) was revised to provide for
a Coe form which is a two-page document. The old four-page format could
still be used until July 2021, but any Coe issued after that date must be in the
new two-page format in order to valid. The Coe may also be issued
electronically in the new format.

The Occupational Health and Safety Act, inits Electrical Installation Regulations,
prescribes that only a registered person may issue a Coe after the necessary
inspection and tests were carried out and they found that the electrical
installation is reasonably safe. As such, the electrician who issued the Coe
must always be in possession of a current accreditation certificate and
wireman's license which is issued by the Department of Labour. This
registration must be renewed annually. The conveyancing attorneys will
request the contractor's accreditation certificate to ensure that the Coe
provided for transfer purposes is indeed valid.

No Coe is required when dealing with avacant stand.
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JUST ASK JJR

(14/2022)

Electrical Fences

As of 1October 2012, there is an obligation on all property owners to
ensure that they are in possession of a valid Electrical Fence System
certificate of compliance (EFC}, which was issued by a registered
installer, whose accreditation is current with the Department of Labour.
The Electrical Machinery Regulations require that an EFC be issued for
any new, repaired, re-installed, restrung, extended or upgraded electric
fence.

The EFC is valid indefinitely, as long as there hasn't been any serious
alterations or modifications to the installation. Accordingly, EFCs can
be transferred from the seller to the buyer, provided that no changes
have been made to the fence system since the EFC was issued.

If an electric fence system is installed on a property, but itis not in
working condition, this must specifically be mentioned in the
agreement of sale. If not, the purchaser may assume that the fence is
working and the seller will have to repair the fence & have an EFC
issued.
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JUST ASK JJR

FAILURE OF A VAUD FIDELITY FUND (3/2022)

CERTIFICATE <FFC)

A FFC must be prominently displayed in every place of business to enable consumers to
easily inspect it. A prescribed sentence must be reproduced in legible letters on all
letterheads and marketing material - Reg 37.1 stipulates "Registered with the PPRA" -
Property Practitioners' Regulatory Authority, and if itis a candidate estate agent, such
individual must be clearly identified as such.

Section 48 of the PPA stipulates that no person or business may act as a property
practitioner unless they have a valid FFC. If commission is paid without a valid FFC,
from 1February 2022 the aggrieved party can insist in writing for the repayment of the
commission. Any person who acts in contravention of this is guilty of an offence that
carries a maximum fine of R25,000.00. Should the aggrieved party request written
repayment of the commission and this amount is not immediately paid, this carries a
further contravention penalty of R10,000.00 in respect of the failure to make repayment
when requested to do so of the commission charged without a valid FFC.

Conveyancers are prohibited to pay any commission if they have not been provided
with a certified copy of a FFC that is valid during the period or on the date of the

transaction.
A JJRInc.
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JUST ASK JJR

FIDELITY FUND CERTIFICATES - (4/2022)
PRESCRIBED FEES

(A) A Property Practitioner (PP) for the calendar year of 2020 shall
pay to the Authority (PPRA) a levy of R2340 for the period of 3
years OR in the alternative, if so permitted by the PPRA, R780
per year.

(B) A Candidate Property Practitioner (CPP) must pay R380 in
each year of their candidacy period but where the CPP has
exceeded 2 years of such candidacy period, they shall pay
the same levy as a PP in (A).

(C) Every PP which isanatural person shall pay asfirst becoming
registered as a PP a contribution of R400 to the Property

Practitioners Fidelity Fund.
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FIDELITY FUND CERTIFICATES (FFC)

It is now compulsory for the Property Practitioners Regulatory Authority (PPRA) to
iIssue FFC's within certain timeframes for prescribed amounts:

(A) A Property Practitioner (PP) or Candidate Property Practitioner (CPP) must before
the 31st October for the year that their certificate will expire apply in writing within
30 working days their application for a FFC. The PPRA must consider it provided
that all requirements have been met. The PPRA can on good grounds in writing
inform the applicant why the application period must be extended for a period not
longer than 20 working days to consider the application.

(B) Should the P P's application not meet all the requirements for the application and is
re-submitted, the timeframe shall start afresh.

(C) ) If the PPRA fails to issue the certificate in (A) or IB) within their prescribed time,
the application is deemed to have been approved and the PPRA must upon written
request by the applicant, issue the FFC within 10 working days.

It remains to be seen if the certificate is not timeously issued after all requirements have
been met, how (C) will be implemented.

#justaskjjr www.JJrlnc.co.za



JUST ASK JJR

GAS CERTIFICATES (13 of 2022)

All gas installations must have a Certificate of Compliance (Gas CoC),
as regulated inthe 2009 Pressure Equipment Regulations. Only a person
who is registered with the Liquefied Petroleum Gas Association of
Southern Africa is allowed to issue such a certificate, which states that
the installation is safe and leak free.

Regulation 17(3) of the 2009 regulations require that a gas Coe be issued
after any installation, alteration, modification or change of ownership.
As such, a new gas Coe must be delivered to the conveyancers before
transfer of a property with a gas installation can take place.

A gas Coe is required for any gas installation, which includes permanently
installed gas fires or braais, gas stoves and ovens, as well as hot water
systems, regardless of the size of the gas bottle.

If a seller wants to remove his gas bottles or has a rental agreement
with a gas company, this must be clearly set out inthe agreement of
sale.

JIRInc.
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JUST ASK JJR

(26/2022)
MANDATORY DISCLOSURE FORM TO BE COMPLETED

FOR A VAUD MANDATE

The importance of athorough inspection before purchasing a property
cannot be emphasised enough. Interms of Section 67 of the Property
Practitioners Act, an agent may not accept a mandate from a seller if the
disclosure form has not been completed.

If the disclosure form is not properly completed, the sale agreement must
be interpreted as if no disclosures were made to the purchaser with regard
to any defects or deficiencies inthe property. This could lead to liability for
both the seller and the estate agent.

The completion of the disclosure form does not take away the purchaser's
responsibility to conclude a proper inspection of the property and to
address any repairswanted inthe sale agreement. For peace of mind for all
parties, the services of a home inspector can be used by seller or the
purchaser to prevent surprises after the agreement has been concluded.

Don't buy a cat inthe bag - JJR Inc. proudly supports Sherlock Homes to
assist inthese circumstances. A
JJRInc.
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MANDATORY forms for MANDATES
The Property Practitioners Act came into operation on 1 February 2022. It is now

mandatory in terms of section 67 thereof that a disclosure form (Property Condition
Report "PCR") be completed before the mandate is executed by the seller/ lessor.

THEPCR MUST
- Be completed by a seller/ lessor before a mandate is given to a property
professional to market and sell/ rent the property;

- The PCR must be provided to any prospective purchaser or tenant prior to
concluding the sale or rental agreement.

This completed mandatory PCR must be attached to the agreement and forms an
integral part thereof - if not completed prior to the mandate has been signed,the
sale and or rental agreement will be interpreted as If no defects or deficiencies of the
property was disclosed to the purchaser or tenant. A property practitioner who fails
to provide the necessary mandatory PCR may be held liable by an affected consumer.
Interms ofthe PCR itis important to note that there is still a responsibility on the
prospective purchaser and tenant to conclude a proper inspection for their own
account prior to concluding the agreement should they wish. The owner or his duly
authorized representative signs the PCR that to the best of their knowledge and belief,
true and correct, the date on which it is signed represents the status of the property.

#justasKkjjr WwWw.JJrinc.co.za
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JUST ASK JJR

OCCUPATION AND RISK (21/2022)

An agreement of sale usually indicates that the risk and benefits associated
with the property passes to the purchaser on date of registration of the
transaction. However, when a purchaser takes occupation of the property
before registration, they should also accept the obligations and
responsibilities that arise with regards to the property, since they have received
the benefit of the use of the property. The passing of risk on occupation must
be regulated per agreement.

If risk passed to the purchaser on occupation, the purchaser becomes
responsible for all maintenance on the property and to repair any damage
which occurs after occupation. This is similar to the situation the purchaser
would be in after the property has been registered in their name.

If the seller remains in the property after registration, the risk should again
be regulated to pass to the purchaser on the date that the seller vacates the
property. That means that the seller will remain responsible for the upkeep
and repair of the property until such time that they finally move out. Any
damages that occur after registration, will be for the seller's account, regardless
of the fact that the purchaser has become the owner.

A 5Rinc
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JUST ASK JJR

(17/2022)

OCCUPATION CERTIFICATE

When building a new house or changing the structure of an existing house,
the owner must apply to the Building Control Department of the local
municipality, once the building works have been completed, to issue an
occupational certificate, provided that approval for building plans have been
obtained.

The occupational certificate is signed off by the building inspector after a visit
to the property to confirm that the building has been built according to the
approved plans. It also certifies that all municipal conditions of approval
have been met and that the necessary compliance certificates have been
issued. If the owner has deviated from the approved plans, the building

inspector can insist that a deviation plan be drawn up and submitted for
approval before the occupational certificate will be issued.

A building may only be formally occupied after this certificate has been
issued, as determined in the National Building Regulations and Building

Standards Act (1977).
A Rinc
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JUST ASK JJR

REGISTERING PROPERTY IN THE NAME  (11/2022)
OF A FOREIGNER

There is no legal prohibition on foreigners owning property in South Africa. There
are however certain implications that must be kept in mind when dealing with a foreign
purchaser.

South African exchange control regulates the amount of local funds aforeigner may
borrow to finance the purchase. A foreigner without a work permit may not borrow
more than 50% of the purchase price. A foreigner with awork permit may borrow
more than 50% of the purchase price, dependent on the banks' criteria. A foreign
person who is married according to the laws of a foreign country must be assisted by
their spouse when mortgaging or selling their RSA property.

Foreigners can register with SARS in order to deal with their capital gains tax
obligations upon selling the property. Furthermore, when a property is purchased
from a non-resident foreigner, the purchaser, via the conveyancing attorneys, must
withhold a portion of the purchase price to settle any outstanding tax obligations. This
is only applicable where the purchase price exceeds R2 million.

Where the property is sold at a loss or the actual capital gain is less than the
prescribed threshold, the conveyancer can apply for a directive from SARS in order
that a lower or zero-rated amount may be withheld . Contact JJR Inc to assist you to
advise on the various brackets of withholding tax applicable.
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JUST ASK JIR e

REGISTERING PROPERTY INTHE
NAME OF A MINOR -PART |

There is no legal prohibition on registering property in the name of the minor.
However, any child under the age of 18 years, has limited contractual capacity.
This means that when purchasing a property, a minor must be represented or
assisted by their parents or legal guardians.

A child under the age of 7 years has no contractual capacity and as such, their
natural or legal guardian must represent the child and sign the agreement of
sale and transfer documents ontheir behalf. Where achild is between the ages
of 7 - 18, they can personally signthe agreement of sale and transfer documents
while being assisted by their parents.

To protect the minor's interests, there are certain prohibitions in place when
selling or bonding a minor's property. When selling or bonding a property to the
value of R250 000,00 the Master of the High Court must consent to such.
Where the property exceeds R250 000,00 the High Court must be approached
for consent.

These applications can be time consuming, expensive and can result indelays

in the transfer process if not done timeously.
. .. . JIRInc.
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JUST ASK JJR

(22/2022)

WHAT IS AN OPTION TO PURCHASE?

An option to purchase is described as an offer to sell a property to
a particular purchaser coupled with an undertaking by the seller
not to revoke the offer for a certain period of time. During the
option period, the property cannot be sold to another purchaser.
The option comes into existence when the purchaser accepts the
seller's undertaking to keep the offer open and the purchaser must
exercise his option before the expiry of the option period.

An option agreement must contain all the material terms and
conditions of the eventual sale and must be signed by the seller.
The purchaser does not have to sign the option agreement, but must
sign the offer to purchase when exercising the option. The seller is
compelled to sell the property to the purchaser if the option is
exercised.

These agreements should rather be drafted by an attorney and you are
welcome to contact our offices in this regard. A
JJRInc.
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